ABATEMENT. 


Upon the suggestion of the death) 
of a party, ‘which is denied, the 
court will decide the question 
on affidavits. Lee v Gause, 

585 


ACCORD AND SATISFAC- | 
TION. 


An entry in a suit “dismissed at 
the defendant’s costs,” is not 
even prima facie evidence to 
be left to the jury of an accord 
and satisfaction. Bond v Mc- 

Nider, 4401. 





ACTION. 


,) Where a debt is due to A. and) 
he places it in the hands of a| 
constable for collection, A. is2. An administration granted in 


the only person who can main- 
tain, as relator, an action on the 
official bond of the constable for, 


a breach of duty, notwithstand- r Under our act, 


ing A. may have afterwards as- 
signed his interest in the debt to 


another. Governor v Deaver. 
56 


74 


'2. When an action is brought on 


an official bond, for the benefit 
of a person injured, in the name 
of the State or of the officer of 
the State to whom the bond is 
made payable, it is regarded as 
the action of the relator ; and 
on his death is abated, as other 
actions abate by the ‘death of 
the plaintiff, unless revived in 
the manner prescribed by law. 
McLaughlin v Neill,” 294 


ADMINISTARTORS AND 
EXECUTORS. 


In an action upon the bond of 
an administrator, appointed by 
one of the courts of this State, 
the administrator can only be 
made accountable for the assets 
found within this State. Gov- 
ernor v Williams, 152 


this State gives no authority to 
administer ‘goods i in another goy- 
ernment. Ibid. 

(Rev. Stat. c. 
46, s. 23,) allowing executors 
and administrators nine months 
before they are required to plead, 
they cau no more avail them- 
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selves, under the plea of plene 


administravit, of a voluntary 


INDEX. 


lected. Huntingdon v Spears, 
450 


payment of a debt after notice8. If an executor or administrator, 


of a writ sued out, than they 
could before the passage of that 
act. White v Arrington, 166 


4. Executors or administrators of 


a plaintiff must, in general, ap- 
ply to revive the suit within two 
terms after his death, computing 
from the day of his death, and 
not from the time the suggestion 
is entered on the record. Me- 
Laughlin v Neill, 294 


5. A County Court has jurisdic. 9. 


tion to take a new bond from an’ 
administrator or executor for the 
benefit of his former sureties, 
under the act, Rev. St. ch. 46, s. 


at his own sale, procure an a- 
gent to buy for him any part of 
the property of his testator or 
intestate and then to re-convey 
it to him, such executor or ad- 
ministrator shall account for the 
full value of such property, or 
for such higher prices as he sub- 
sequentiy obtains for it, beyond 
the amount paid by his agent.— 
Ford v Blount, 516 
An administrator pendente lite 
has no power to sell the effects 
of the deceased, except perish- 
able property. Satterwhite v 
Carson, 549 


30, although no petition has10. Where goods of a deceased 


been filed or verified on oath, 
and no summons has been is- 
sued against the administrator 
or executor, the latter being pre- 
sent and not requiring these 
forms to be observed. Govern- 
or v Gowan, 342 
6. In this State, only the executors, 
who qualify by taking the neces- 
sary oaths, are required to join 
in an action for a debt or de- 


person, while in the hands of an 
administrator, pendente lite, 


were seized and suid by the sher- 


iff under an execution against 
such administrator for his per- 
sonal debt ; Held that an admin- 
istrator with the will annexed, 
subsequently appointed, could 
support an action of trespass or 
trover against the sheriff for 
such seizure and sale. Ibid. 


mand due to their testator. .4l-11.In such case the sheriff could not 


ston v Alston, 447 
. Where an administrator or ex- 
ecutor in his inventory has re- 
turned a debt “ desperate,” it is 
not necessary for a creditor, su-| 
ing such administrator or execu- 


reduce the damages by shewing 
that he had paid to the adaninis- 
trator pendente lite the surplus 


of money arising from the sales, » 


that remained after satisfying the 
execution. Ibid. 


tor, to shew that the debt was 12. Letters of general administra- 


due to the testator. It is suffi 
cient for him to prove that the 
debtor was solvent, in order to 
throw upon the administrator or 


tion, granted during the penden- 
cy of a contest respecting the 
probate of a will, are null and 


void. Slade v Washburn, 557 


executor the burden of shewing,'13. And such letters being entire- 


that the debt could not be col- 


ly void, as exceeding the pow- 
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ers of the court, cannot be sup-; 
ported as a grant of administra- 
tion pendente lite. Ibid. 


to the Superior Court is there 
affirmed, the surety for the ap- 
peal from the justice is still 
bound. Currollv McGee, 13 


2. A surety for an appeal from a 


ALIEN. 


. That part of the 40th section) 
of our State Constitution which 
authorizes a “foreigner, who, 
comes to settle.in this State, hav- 
ing first taken the oath of alle- 
giance to the State,” to “pur- 
chase or by other just means) 
acquire, hold and transfer lands 
or other real estate,” is still in 
force. Rouche v Williamson, | 

141) 
2. The latter part of that section! 
declaring when he shall become! 
a citizen, is repealed by the con- | 
stitution of the United States.— 
Ibid. 


3. 


3. Independent of the privilege! 
conferred by the first part of the; 
section above referred to, an a- 
lien may not only take a fee byABBITRATION AND AWARD 
purchase, but the estate remains 

in him with all the incidents be- 1. 


longing to it when taken, until) 
and unless the sovereign, who 
has a right thereto because of) 
forféiture, vests the forfeited es- 
tate in himself by an office of) 
entitling. Ibid. 


justice can only be bound, ac- 
cording to the act of Assembly, 
when he subscribes his name 
himself; a subscription by» an- 
other, in his presence, and at his 
request, is not sufficient—but 
when he holds the pen, and an- 
other guides it, to sign his name, 
that is a signature by himself. 
Ibid. 

A surety who signs an appeal 
from the ju eth of a justice 
will be bound, although the ap- 
peal is taken after the time al- 
lowed by the act of Assembly 
for taking an appeal, provided 
the opposite party consents that 
the appeal may be then4aken.— 
Ibid. 


A party, whose cause has been 
referred to arbitrators by a rule 
of court cannot, in this State, 
revoke the arbitration, without 
the permission of the court who 
made the order. Tyson v Rob- 
inson, 333 


. An alien is therefore entitled to2. Independent of an order of the 


bring an action of ejectment.— 
Ibid. 


APPEALS. 


. Where an appeal is taken from 3. 


the judgment of a justice of 
the peace, and is reversed in the 
County Court, but on the appeal. 


court, the rule of reference can 
only be revoked by an act of 
law, as by the death of either ™ 
of the parties, or by the marriagé 
of a feme sole, one of the par- 
ties. Ibid. 

Unless a rule of reference be 
expressly limited in its duration, 
it continues in force until it be 
executed, or revoked by act of 
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law, or discharged by ihe court. 
Ibid. 


ARSON. 


. A building, in which goods are, 
kept for sale by a retail merchant 
is a “store-house,” within the 
meaning of the act of Assembly, 
Rev. St. ch. 34,8. 1. State v 


Sandy, 570 


with a knowledge that they are 
privileged goods. Ibid. 


3. If one man deliberately kills 


another to prevent a mere tres- 
pass on his property, whether 
that trespass could or could not 
be otherwise prevented, it is 
murder; and consequently an 
assault, with intent to kill, can- 
not be justified on the ground 
that it was necessary to prevent 
a trespass on property. Jbid. 


- A room in a large building,4. A man shall not, even in de- 


which room was _ separately 
leased by the owner of the build- 
ing to a merchant who occupied 
itas a store,and having no di- 


fence of his person or property, 
except in extreme cases, endan- 
ger human life or great bodily 
harin. Ibid. 


rect communication with the5. In criminal as in civil cases, if 


other part of the building, is 
properly laid in an indictment 
for arson as the property of the 
lessee. Ibid. 

. To constitute arson, the least 


| 


burning of the house is suffi- 
cient. Ibid. 


ASSAULT AND BATTERY. 


1. When A., being within striking 
distance, raises a weapon for the 
purpose of striking B. and at 
the same time declares that if B. 
will perform a certain act he 
will not strike him, and 8. does 
perform the required act, in con- 


there be an assault, it cannot be 


justified other than by shewing 


specially all the circnmstances, 
which render the act rightful ; 
and the sufficiency of the alleg- 
ed justification is a matter of 
law. Ibid. 


6. It is a good defence to an in- 


dictment for an assault and bat- 
tery, that the defendant struck 
the prosecutor to prevent his ta- 
king away the defendant's goods 
and chattels, the prosecutor pro- 
fessing to seize them as constable 
by virtne of an execution, but 
not kaving been lawfully ap- 
pointed a constable. State v 
Briggs, 357 


sequence of which no blow is7. It is not necessary that the de- 


given, this is an assault in A. 
State v Morgan, 186 
2, It seems that an officer does not, 
in any case, become a trespasser 
by seizing under an execution 
privileged articles, such as arms 
for muster. Certainly he does 


fendant should have made an 
objection to the prosecutor’s au- 
thority, at the time the assault 
was committed. Ibid. 


ATTACHMENT. 


not become so, unless he seizes 1. Money in the hands of the clerk 
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of acourt by virtue of his of.-| 
fice cannot be attached. Hunt v 
Stephens, 365) 
2. No specific tangible property 
can be attached, “which cannot 
be sold under the exectition after 
judgment obtained. Davis v| 
Garrett, 
3. The owner of property attach- 
ed is not obliged to interplead, 
though he may do so for the 
sake of convenience. A sale) 
under an execution, issuing up- 
on a judgment cn an attachment, 
only passes the right of the de- 


: ee 
feudant in attachment. JIJbid. 


BAIL. 





. When a sheriff has arrested a) 
defendant upon mesne process, 
and taken bail, he cannot after. 

wards arrest him, upon the! 


459 4, 
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judgment of the said court &c. 
Held that it was unlawful (by 
the act, Rev. Stat. c. 109, s. 19,) 
for the sheriff to take such a 
bond, and that the bond was 
therefore void. Clark v Walker, 

‘181 
This is not the contract of bail 
in its terms, nor can it be infer- 
red from the bond, that one is 
bail for the other, but each is a- 
like bound to perform the judg- 
ment. Ibid. 


BAILMENT. 


. No length of possession by a 


bailee, as such, will tar the right 
of the bailor; and, if the bailment 
be admitted, during the long- 
est enjoyment, a title in the pos- 
sessor cannot be presumed from 


the possesion. Green v Har- 
ris, 210 


ground that the bail is insuffi-2. A bailee may turn his posses- 


cient. Statev Brittain, 17| 
2. Where a writ is issued against 
two co-partners for a partner- 
ship debt, and one of them is 
arrested and gives bail, such bail, 
upon being afterwards compell- 
ed by due course of law to pay 
the debt, has no remedy except! 
against the individual for whom! 
he became bail. 
upon the other partner. Foley 
v Robards, 177) 
3. Upon a writ against one A., the 
sheriff took a bond, executed by 
the said A. and by one B. and 
conditioned that the said A. and 
B. should make their personal 
appearance &c., to answer &c., 
and then to stand and abide the 








He has noclaim3. 


sion into a tortious and adverse 
one; but then there must be 
some demand or effort of the 
bailor to regain the possession, 
and a refusal or resistance on the 
part of the bailee, or some act 
must be done by the bailee 
changing the nature of the 
possession. Ibid. 

But the naked declaration of a 
bajlee, that he claimed the pro- 
perty in his own right, without 
any change of the possession, 
and without any demand or wish 
to resume the possession by the 
bailor, although such declara- 
tion be public or made even to 
the bailor himself, will not in. 
stantly terminate the bailmeng 





2. He, who attempts to exeucute 
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and immediately convert the} 
possession into an adverse one.| 
Ibid. | 
4. Though a bailee in possession 
may maintain an action of deti- 
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or consummate a deed, whether 
for money or other property, as 
agent for another, must be armed 
with an authority under seal.— 
Ibid. 


nue against mere wrong-doers,3. In every good bond there must 


yet persons who claim under 
the will of the alleged bailor, 
are not to be considered as 


wrong-does, against whom the4. 


bailee may, on that account, 
maintain this action against 
them. Ibid. 


BILLS OF EXCHANGE. 


Where, upon the dishonor of al 
bill of exchange or promissory 
note, the endorsee has neglected 
to give the proper notice, the 


drawer or endorser of the bill or 5. 


endorser of the note will still be 
liable, if, after a knowledge of 
all the facts, which in law would 
have discharged him, he prom- 
ised to pay the bill or note.— 
Moore v Tucker, 347) 


| 
BONDS. 
1. A paper writing, purporting to; 
be a bond, signed and sealed by 
a party, in which a blank is left 
for the sum to be afterwards in- 
serted, which blank is afterwards 
filled up and the paper deliver 
ed, not in the presence of the 


party signing nor by any person): 


having authority from him un- 
der seal, is not the bond of the 
party so signing and sealing.— 
Graham v Holt, 300 





be an obligor and an obligee, and 
asum in which the former is 
bound. Ibid. 

A bond, taken by a Clerk and 
Master of a Court of Equity in 
pursuance of an order of the 
Court, and made payable to him 
and his successors in office, 
must, on his death, be sued upon 
in the name of his personal rep- 
resentative, there being no act of 
the Legislature requiring bonds 
to be made payable to him and 
his successors im office. Fere- 
bee v Sanders, 360 
A bond, taken by one who is 
overseer of a road, from a per- 
son bound to work on the road, 
the consideration of which is 
for work on the road which was 
done by the overseer but which 
the obligor was bound to do, is 
not void on account of the con- 
sideration. Woolard v “a 

5 


BOOK DEBTS. 


. Asingle magistrate has a right 


to administer the book debt oath, 


on atrial before him. Colbert 


v Piercy, 77 


. It is competent for a party un- 


der the book debt law to swear 
to the price, as well as to the de- 
livery of the articles stated in 
his account. Ibid. 


3. And it is competent for the op- 
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posite party to cross-examine the) 
party, taking his oath under that 
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variation, in order to ascertain 
the true original line. Fbid. 


law, both as to the articles and3, Where part of the description 


prices charged, with a view to 
contradict or discredit him, as 
he might do in regard to any 
other witness swearing to the 
account, the party so swearing 
being considered as a witness in 
his own cause. Ibid. 

4. In all cases under the “book 
debt” law, Rev. Stat. ch. 15, it 
is the duty of the party, who 
wishes to prove his debt by his 
own oath, to produce the origi- 
nal account, when notice to that 
effect has been given to him by 
the other party. A voluntary 


destruction of the original will 
not authorize the introduction of 
acopy. Coxe v Skeen, 


443 


BOUNDARY. 





. In all cases, the effect of long 


of the boundary of a tract of 
land, contained in a grant, was 
from a certain point “South 
with A. B’s line 310 poles to C. 
D’s old corner,” and A. B’s line 
did not reach C. D’s corner, nor 
run in the direction towards it, 
but at the expiration of the 310 
poles on A. B’s line, you had to 
run nearly at right angles to ar- 
rive at ©. D’s corner. Held that 
you must run on A. B’s line 310 
poles, and then a straight line to 
C. D’s corner, as by so doing you 
would best conform to the whole 
description of the deed, though 
you would run two lines instead 
of one called for. Shults v 
Young, 385 


CHEROKEE TREATY. 


and notorious possession, as af |The right toa reservation of land 


fording presumptive evidence of 
right, is very powerful.. In 
questions of boundary, it is at 
least tantamount to a general 
reputation. Norcum v Leary, 

49 
2, Wher. a course is resorted to for 
want of a better guide to find 
the terminus or boundary of a 
tract of land, it is the course as 
it existed at the time to which 


granted by the treaty with the 
Cherokees in 1817, to each head 
of an Indian family, choosing 
to remain in this State, does not 
attach to the land ceded by the 
Treaty of 1835. Sutton v 
Moore, 66 


CLERKS OF COURTS. 


the description of the tract of/The Clerk of a Court, having in 


land refers. If it appears that 
because of the magnetic varia- 
tion, that course is not the satne 
with that which the needle now 
points out, it is the duty of the 
jury to make allowance for such 





his possession a bond of a large 
amount, whicli had been depos- 
ited in his office by order of the 
court, and belonged to certain 
parties to a suit pending in the 
said court, transferred the bond 
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to one Ricks. 
ration of the transfer, Ricks gave. 
the Clerk a receipt for a sum of| 
money then in the hands of the} 
Clerk in his official capacity,| 


In part conside-: 


INDEX. 


is not made until the next year, 
the breach occurred in the for- 
mer year, and the sureties for 
that year are alone responsible. 
Ibid. 


and belonging to the relators, of 3. Where one put into the hands 


whom Ricks was the guardian. 
Afterwards, the amount of the! 
bond was recovered from Ricks| 
by the persons to whom it be-| 
longed. Held, that under these 
circumstances the receipt of! 
Rick, the guardian, was no bar} 
to an action by the relators on, 
the official bond of the Clerk, to 
recover the money due to them, 
and which :he Clerk refused tu 
pay. Slalev Arrington, 99, 


COLOR OF FITLE. A. 


| 


A partition of land, made by order’ 
of court on the petition of par- 
ties interested, is a good color of 
title. Bynum v Thompson, 578 


CONSTABLES. 


1. An action upon a constable’s 
bond, for a breach of duty, must 
be brought upon the bond for 
the year during which the 
breach occurred. No action for 


such breach can be sustained on/5. 


the bond given for the succeed. 
ing year, the bonds not being 
cumulative. State v Lackey, 

25 
2. Where money has been collect- 
ed during one year, upon a claim 
put into a constable’s hands, al- 
though a demand tipon him to 
pay what has been so collected 





of a constable for collection a 
note, the amount of which ex- 
ceeded the jurisdiction of a jus- 
tice of the peace, and the con- 
stable procured the maker to 
substitute for it two notes, each 
within the jurisdiction of a jus- 
tice, and afterwards failed to col- 
lect the same when he might 
have done so; Held that he and 
his sureties were liable on his 
official bond fora breach of du- 
ty. State v Stephens, 92 

S. P. State v Walter, 95 
Where the only evidence of the 
appointment of one to bea con- 
stable was an order of the Coun- 
ty Court in the following words: 
“ Ordered, that G. S, be appoint- 
ed constable, and that he enter 
into bond in the sum of four 
thousand dollars, with J. O. and 
K. P., his sureties ;’ Held that 
this was a void act of the court, 
and conferred no authority, it not 
appearing that any ease existed 
in which they could by law ex- 
ercise the power of appointing a 
constable. State v Briggs, 357 
In an action against a constable 
for not collecting notes placed ia 
his hands for collection. where 
it appears that the constable, be- 
fore suit brought, had tendered 
back the notes to the plaintiff, 
and the debtors were still good, 
the plaintiff is not entitled, by 
reason of the mere negligence 
of the constable in not collect- 
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ing, to recover the whole a-' 
mount of the debts, but, unless; 
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immediately, or within a reason- 
uble and convenient time. IJbid. 


he shews some actual injury4. Where a vendee refuses to re- 


sustained thereby, he is entitled) 
only to nominal damages. State; 
v Skinner, 564) 


CONTRACTS. 


ceive the article sold, the ven- 
dor may either rescind the con- 
tract, or may re-sell the article 
and make the original vendee 
respousib‘e for the difference in 
price, Ibid. 


. A., being indebted to B., agreed 5. Where A. by writing, not under 


by parol to sell to the latter his 
equitable interest in a tract of 
land, which B. was to re sell, 
and, after retaining the amount 
due to iim, was to pay to A. the 
surplus of price he might re- 
ceive beyond such debt. A. ac- 
cordingly conveyed, and B. re- 
sold at an advance, and then re- 
fused to account with A. for 
such advance. Held that this 


contract of B. was not one that 
came within the provisions of 


the act, Rev. Stat. c. 50s. 8, 
making void parol contracts for 
the sale of lands. Massey v 
Holland, 197 
. A party may recover damages 
for a non-compliance with a pa- 
rol contract for the purchase of) 
an article of personal property, 
though no earnest was paid, nor 
any actual delivery made, nor 
any special time appointed for 
the delivery of the articie, or 
the payment of the purchase) 
money. Hurlburt v Simpson, 





seal, agreed that “he was held 
and firmly bound to B. in the 
sum of two hundred dollars,” 
conditioned to be void provided 
the said A. kept and maintained 
a certain old negro woman be- 
longing to B. free from any ex- 
pense to B., and A. aftewards 
failed to perform his agreement ; 
Held that the $200 was not to 
be considered as an agreed pen- 
alty or stipulated damages—that 
the agreement was an indemni- 
nity to B. against any loss or ex- 
pense to be incurred in main- 
taining the said slave during her 
life—that the obligation was a 
continuing one on A.—and that 
B. might at any time sue A. for 
neglecting to provide for the 
said negro, and would not be 
barred by the Statute of Limi- 
tations - from recovering any 
damages he might have sustain- 
ed within three years before the 
commencement of the suit.— 
Lane v Wingate, 326 


2336. Held, further, that B. was not 


3. It is sufficient, if the vendor 
tender the article sold, or is rea- 
dy to deliver it, when the vendee 
refuses it; and if no particular 
time is fixed for the delivery or 
for the payment of the price, 


estopped, by a bill of sale under 
seal from himself to A. for ane- 
gro Daniel, in which he ac- 
knowledged to have received the 
price of Daniel was the conside- 
ration of the agreement declar- 


the law says it must be done! edon. Jbid. 


75 
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7. Where the agreement was that; 
the plaintiff was to receive from 
the defendant $59 for his work 
for twelve months, “$10 to be 
paid when the time is half out, 
and the balance when the year 
is out;” and “if cant agree, 


wrongful to a third person, a 
contract to save harmless one, 
who from good motives did an 
act for his employer, which con- 
trary to his expectation happen. 
ed to be an injury to a third per- 
son, will be enforced. Jbid. 


part and pay according to what 11. Where one was employed un- 


he is worth, not to be consider-' 
ed worth as much the first as 
last,” and, at the end of 9 2-3 
months they parted, and the de- 
fendant contended that the plain- 
lif was to receive only $10 for 
the first six months and $40 for 
the last, the court did not err in 
informing the jury that, if this 
was the true construction of the 
agreement, then the plaintiff 
was entitled to recover for the 
time he served, after the first six 
months, a rateable proportion of 


der a promise of indemnity, to 
do an act which turned out to 
be a trespass on another’s pro- 
perty, and the employer and the 
person employed were both sued, 
but the jury found the former 
not guilty, and assessed dam- 
ages only against the latter; 
Held that this veedict did not 
conclude the person employed, 
in a suit by him on the promise 
of indemnity, from shewing the 
true state of the facts and the 
liability of the defendant. Jbid. 


the $40 for the last six months. 12 In actions for breach of con- 


Coxe v Skeen, 443 


. Where a negro, belonging to, 


A., was sold by B., at the re- 
quest of A’s wife, in the life-| 
time of her husband, and the 
price received by B, and after 
A’s death B. gave his promisso- 
ry note to the wife for the a- 
mount he had so received, held 
that there was no consideration 
for the note, as the money be- 
longed to A’s representatives.— 
Bryan v Philpot, 467 
. A promise to indemnify anoth- 


tract, where there is no statuto- 
ry provision or express agree- 
ment of the parties on the sub- 
ject, the person injured should 
be reimbursed in damages what 
he has lost—and, if no loss be 
shown by proof, should be reim- 
bursed to the extent of the loss 
which the law presumes. State 
v Skinner, 564 


DEBYOR & CREDITOR. 


er for committing a wilful andIn cases where a demand of a 


wicked trespass is not binding.| 
Ives v Jones, 538) 
10. But, where the object is appa-| 
rently in furtherance of justice! 
and in the exercise of a right, 
and the means are not in them- 
selves criminal, and not known! 
to the person employed to be' 


claim is required before suit can 
be brought, as against a consta- 
ble for money collected, when 
the demand is made the claim is 
turned into an ordinary debt,and 
it becomes the duty of the debt- 
or to pay the creditor in a rea- 
sonable time. Wills v Sugg, 96 
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DEEDS. 


Where, in a deed for land, a life! 
estate only is mentioned in the, 
premises and habendum, this, 
cannot be enlarged into a fee, ei- 
ther by a warranty in fee or by’ 
a covenant for quiet enjoyment 
to the grantee and his heirs.— 
Snell v Young, 379) 

Sex Bonps. 


DOWER. 


The dower allotted to a widow un- 
der our Act of Assembly, must! 
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clause, “should my children all 
die withont leaving an heir, be- 
gotten by their bodies, my wish 
aud desire is, that my brother T. 
should heir the whole of my es- 


* tate us allotted to my children.” 


The testator died, leaving three 
children, M. O. and E. M. 
died, leaving achild. After the 
death of M., O. died without is- 
sue, leaving E. surviving. Held 
that all the estate of O. so dying 
became vested in E. her only 
surviviug sister, ard that the 
child of M. was entitled to no 
share of it. Skinner v —_ 
15 


be one third in value, not one3. A devise of personal property 


third in quantity. McDaniel 
v McDaniel, 61 


DEVISE. 


. In a devise, before the act of 
1827, (Rev. St. ch. 122, s. 11,) 
the words “if my son should die 


without lawful issue” unexplain-4. 


ed, imported, in a legal sense, 
the failure of issue at any in- 
definite time, whenever it might! 
happen ; and the remainder |!m- 
ited upon such a contingency’ 
was void. Brown v Brown, 134| 
2. A. by will, dated in December, 
1836, devised and bequeathed, 
among other things, as follows: 
“The balance of my estate to 
be equally divided between my 
wife and children,” and in an- 
other clause “ My wish and de- 
sire is, should either of my chil- 
dren die, without leaving an heir 
begotten by their body or bodies, 


that the survivor or survivors,l. 


have the whole,” and, in another 


to A. for life, and at his death, if 
he should die leaving heirs law- 


| fully begotten of his body, that 


the said property shall be e- 
qually divided between them, is 
a limitation for life only to A. 
with remainder to his children 
as tenants incommon. Swain 
v Rascoe, 

The general rule is, that wher- 
ever words in a will would cre- 
ate an estate tail in land devised, 
the same words in a bequest of 
chattels will carry the absolute 
estate ; but an exception to this 
rule is, where further words of 
limitation have been superadd- 
ed, as “executors, administra- 
tors and assigns,” or the words, 
“ equally to be divided,” and the 
like. IJbid. 

See Leeacies. 


EJECTMENT. 


Ejectment cannot be maintain- 
ed in this State upon a naked 
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See Possesston—Cotor or “lb 


possession. once had, where 
there is no presumption of a) 
conveyance of the legal title, but! 
it appears affirmatively to be in, 
another person. Duncon vi 
Duncan, 317) 


TLE. 


EMANCIPATION. 





INDEX. 


which the vendee was a member, 
give in evidence the declara- 
tions or admissions of such ven- 
dee, that the goods were pur- 
chased for the benefit of the firm. 
Lazarus v Long, 39 


3. It is wot necessary that the tran- 


script of a record, containg the 
copy of an execution, should set 
forth that there was a seal to the 
execution. Dowdle v Stalcup, 

45 


By the law of Virginia a man is4. Besides, if such an objection 


permitted to emancipate his! 
slave, by deed, the emancipation) 
to take effect at any time pre-| 
scribed in the deed subsequent! 
to its date. Held that where! 


would lie, it should have been 
taken when the record was of- 
fered in evidence, and is too late 
ona motion for a new trial.— 


Ibi. 


such a deed of emancipation for|5. Where, in an action for deceit 


a female slave was execu‘ed in, 
Virginia, and she came to this 
State, and, before the day ap- 
pointed for such emancipation) 


to take effect, she had issue, the) 
issue so born were slaves. May-| 


221 


EVIDENCE. | 


ho v Sears, 


It is not competent for a plain- 
tiff to give in evidence, declara- 
tions made by a wile, in the life-| 
time of her husband, shewing' 
his liability to a debt, she not! 
being shewn to be the agent of 


in the sale *of a horse, it was 
proved that the horse went blind 
soon after he was sold, without 
any subsequent hurt or ill u- 
sage; that in the opinion of a 
farrier his eyes were naturally 
defective ; that the defect was 
such as would not render the 
horse blind suddenly, and that 
the defendant had bred the horse 
and owned him till He was nine 
years old; these are circumstan- 
ces the judge must leave to the 
jury as tending to prove the 
scienter. He has no right to 
say there is no evidence upon 
that point. Quince v Pinson, 47 


her husband, although she is%, The only thingthat gives weight 


now a party defendant on the 
record, as his administratrix.— 
May v Little, 27 
When the vendor of goods, at 
the time of the sale, professes to 
sell them to the vendee in his| 


to the declarations of a party to 
a suit in his own favor, is, that 
they are made in the presence of 
the person interested to deny 
them and are not contradicted. 
Green v Harris, 210 


individual character, he cannot,|7. A witness, who is introduced 
in an action against a firm, of] for the purpose of. discrediting 
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another witness in the cause,12. Where it appears there was a 
must profess to know the gene- written contract shewing the 
ral reputation of the witness nature of the title to certain per- 
sought to be discredited, before’ sonal property in dispute, the 
he can be heard to speak of his, party wishing to avail himself 
own opinion or of the opinions, of that title must produce the 
of others, as to the reliance to, * written contract, or account sat- 
be placed on the testimony of, isfactorily forits non-production. 
the impeached witness. State Ibid. 
v Parks, 29613. The declarations of the de- 
8, A notice to take a deposition on|" fendant are admissible in evi- 
Sunday is not good, and adep-| dence, on the part of the prose- 
osition taken on such notice} cution, as accompanying, ex- 
must be rejected. Sloan v) plaining, and characterizing the 
Williford, 307| actscharged. State v Huntley, 
9. In this State, a decree in favor 418 
of the next of kin on a bill in E-14. In an indictment against an 
quity or petition against an ad-| overseer for the murder of his 
ministrator, is not adinissible ev-- employer, it is not competent for 
idence for the next of kin in a) the prisoner to offer evidence of 
suit brought by them upon the the geneial temper and deport- 


| 


administration bond against the) ment o1 the deceased towards 
administrator and his sureties.—, his overseers and tenants. State 


Nor can a decree in favor of the! v Tilly, 424 
administrator on such a bill or 15. It is not competent for a pris- 
petition be given in evidence by) oner indicted for murder to give 
him or his sureties in such an| in evidence his own account of 
action on the bond. Governor | the transaction related immedi- 
Carler, 338 ately after it occurred, though 
1‘). Where’ merchant renders an’ no third person was present 
accountto one of his customers, when the homicide was com- 
and the latter keeps it without! mitted. Jbid. 
making objection to any of its,16. The declarations of the grand- 
items, the jury may infer an ad-| mother of one, who is charged 
mission of its correctness and a| to be a person of color, that his 
promise to pay the Balance——| mother was the offspring of a 
Webb v Chambers, 374 white man and herself, ure not 
11. A motion to nonsnit a plain-| admissible evidence upon that 
tiff for not producing books or question. State v Watters, 455 
papers, according to the provi-17. A judgment was obtained be- 
sions of the Rev. Stat. ch. 31,s. fore a justice of the peace a- 
86, cannot be made, unless al gainst A. and his surety B. B. 
previous order of the court has| paid a part of the judgment and 
heen obtained for the production) took the constable’s receipt, 
of such books or papers. Gra- which receipt he fraudulently 
ham v Hamilton, 381 altered so asto make the sum 





602 


larger. Afterwards A. settled 
with B. and repaid him what ap- 
peared by the receipt to have’ 
been paid by B. Held that on 
an indictment against;B. for the 
forgery, A. was a competent wits 
witness for the State. } State v 
Bateman, 474 
18. On the trial of an indictment, 
for assault and battery, in order 
to shew some motive of resent 
ment, on the part of the defend- 
ant, it was competent for the! 
State to prove that the prosecu- 
tor had said in the defendant’s| 
hearing, a short time before, 
“that no honest man would a- 
vail himself of the bankrupt) 
law,” and then to prove further 
that the defendant's father had 
previously been talking about) 
taking the benefit of that act.— 
State v Griffis, 504 


| 


EXECUTIONS. 


. An officer has a right to levy 
an execution upon a_ horse, 
though the owner is riding him 
at the time. State v Dilliard, 

102 


2. The purchaser at an execution 
sale must shew a judgment, and 


an execution corresponding 
thereto. An execution at the 
instance of B. is not warranted 
by a judgment in favor of A— 
Blanchard v Blanchard, 105 
3. If a constable in returning to 
court a levy on land, does not 
describe it as required by the 
Statute, Rev. St. c. 46, s. 16, a 
purchaser under a _ venditioni 
exponas, issued by the Court, in, 
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order to support his title in a 
trial at law, must shew by ex- 
trinsic evidence, that the return 
does as completely identify the 
land as it would have been iden- 
tified by a literal observance of 
the Statute. Jbid. 

A sheriff may at his discretion 

se!l land, under an execution, by 

the acre. Davis v Abbott, 137 

When he sells by the acre, he 

must have a survey made of the 

land sold, or the boundaries so 
described in his deed to the pur- 
chaser, as to identify the part 
sold ; and he must be particular 
in describing the locality of the 
acres to the bidders at the sale. 

Ibid. ' 

6. When an officer has levied a 
justice’s execution on land and 
returned it to court, his return of 
a copy of the notice given to the 
defendant, with his official cer- 
tificate that he has served it, is 
sufficient prima facie evidence 
of such service. Ibid. 

7. It is not necessary that the 
court in an order for #he sale of 
land so returned levied by the 
constable, should set forth that 
the notice had been proved to 
them to have been previously 
given. Ibid. 

8. If goods be taken under a fieri 
facias, they vest in the sheriff, 
and he may sell them after he 
has returned the writ, and at 
any distance of time. Smith v 
Spencer, 256 

9. If he does not sell, the plaintiff 
can compel him by a venditioni 
exponas, and this he may sue 
out, in like manner, at any dis- 
tance of time. Jbid. 


4. 


. 


5. 
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19. When land is levied on, the’ 
plaintiff may sne out a vendi- 
tioni exponas at any subsequent 
time, betore the debt is satisfied, 
without regard to the year and 
the day, and without resorting, 
previously to a scire facias.— 
Ibid. | 

11. Asale under such a venditioni 
exponas will be good against! 
the defendant in the execution,) 
and those who claim under him; 
but the laches of the plaintiff in) 
not enforcing a sale may entitle 
creditors having younger execul-, 
tions to be preferred. Ibid. 

12. This wasthe law before the pas- 
sage ofthe Rev. St. c. 31, s. 114 
—whether altered by that,quere? 
Ibid. © 

13. A County Court cannot order’ 
an execution upon the return of| 
a levy on land under a justice’s| 
execution, unless it also appears’ 
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him. State v Vick, 488 

16. Executions from justices of 
the peace are entitled to priori- 
ty, as between themselves, ac- 
cording to the time at which 
they came to the officer’s hands. 
Ibid. 

17. If an officer neglect to levy 
first an execution from a jus- 
tice, which first comes to his 
hands, he and his sureties are 
liable to the creditor having such 
execution. Jbid. 


18. The goods of a deceased per- 
son in the hands of an adminis- 
trator pendente lite, cannot be 
taken underan execution against 
the administrator for his person- 

Satler-_ 

549 


al and individual debt. 
white v Carson, 


FENCES. 


on the return, that there were All persons, ard not planters only, 


no goods to be levied on, or 
when it appears on the return) 
that goods were levied on,thongh 
not sufficient to satisfy the exe 
cution, and it does not appear 
how those goods were disposed 
of. Henshaw v Branson, 298 
14, Where an estate is vested in 
trustees, and the purposes of the 
trust require that the legal estate 
shall remain in them, the,pro- 
perty so conveyed cannot be 
sold under execution, so as there- 
by to divest the trustees of their, 
estate, or any part of it. Davis 
v Garrett, 459 
15. A memorandum, made by an 
officer in a private memorandum 
book, of the time of the levy of 
an execution, is no evidence for: 





are subject to indictment for 
not keeping up good fences, as 
required by the 34th and 48th 
chapters of the Revised Statutes. 
State v Bell, 506 


FORCIBLE ENTRY AND 
DETAINER. 


In a proceeding by inquisition for 
a forcible entry and detainer, be- 
fore a writ of restitution can be 
awarded, the jury must find by 
their verdict that the party,forci- 
bly dispossessed, had either a free- 
hold or a terin for vears in the 
land, of the possession of which 
he has been deprived. Mitchell 
v Fleming, 123 





FRAUD. 


HOMICIDE. 


In an action at law against the 1. That part of the definition of 


maker of a deed, which he im-| 
peaches for fraud, the only fraud 
he can allege must be in procur-| 
ing the execution of the deed ;) 
and therefore evidence that he; 
was imposed upon by the other 
party in a contract, the perform- 
ance of which this deed, subse-| 
quently executed, was intended) 
to secure, is irrelevant and inad-| 
missible. Reed v Moore, 310, 


murder expressed in the terms 
“the King’s peace” refers not to 
the place ofthe assault and death, 
but to the state and condition of 
the person slain, as being or not 
being entitled to the protection of 
the English laws: for example, 
whether he be a subject or an 
alien enemy or traitor in arms, 
or,in more ancient times, an in- 
fidel, or guilty of a praemunire. 
State v Dunkley, 116 


2, It is not error in the judge to 


GAMING. 


Where a man is cheated out of his: 
money, though it is in playing! 
at a game forbidden by law, he 
may recover back what he has 
' paid from the person who prac-; 
tised the fraud on him. Webb v, 
Fulchire, 485 


See INDICTMENT. 


GUARDIANS. | 


When a guardian of an infant, 


tell the jury, on the trial of an 
indictment for murder, that “if 
they believed from the evidence 
that the prisoner had malice a- 
gainst the deceased on the morn- 


_ing of the day when the killing 


occurred, and there was no evi- 
dence that such malice was a- 
bandoned, even if the prisoner 
accidentally fell in with the de- 
ceased, the question of man- 
slaughter could not arise, as the 
malice would exclude provoca- 
tion ;” it being clear from the 
charge that the malice spoken 
ot was the purpogeto kill or do 


under an order of the County; great bodily harm to the de- 


Court, sells his ward’s lands for 


payment of the debts of the an-'3. Although a person ma 


cestor, he is bound to observe 
the same priority in the payment 
of the debts, as an administrator 
or executor in applying the per- 
sonal assets. Marchant vy San- 
derlin, 501 


See Lunatic. 





deceased. WStatev Tilly, 424 
not go 
in search of orlie in wait for an-, 
other, whom he kills, yet if he 
has formed the purpose to kill 
him, and, wit'sin a short time af- 
ter forming and avowing such 
purpose, he, duly armed, meets 
the other by chance, whether in 
public or in secret, and slays 
him immediately, there is a pre- 
sumption that he did it on the 





The indictment should charge that 


4, In an indictment for murder, 
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previous purpose and grudge, if death to have occurred in anoth- 


there be no evidence of a change 
Ibid. 
1 


of purpose. 


INDICTMENT. | 


. Where one is indicted for re-' 


fusing to assist an officer in se-| 
curing a person whom he has 


er State, it is not necéssary that 


the indictment should conclude 
against the form of the Statute. 
State v Dunkley, 116 


5. By the Statute (Rev. St. c. 35, 


s. 15,) no offence is newly cre- 
ated, nor raised toa higher of- 
fence, nor an additional punish- 
ment annexed. Ibid. 


arrested, it is not sufficient to6. An indictment, which charged 


state in the indictment that this 
was an arrest by lawful author- 
ity ; the authority to arrest must 
be set forth in the indictment.— 
State v Shave, 20 


. The indictment, under which a 


defendant was brought to trial, 
for trading with a slave, under 
the 75th sect. c. 34, of the Rev.) 
Statutes, must be commenced 
within twelve months after the 
commission of the offence, ac- 
cording to the 80th sec. of the 
same chapter. It is no answer 
to this objection, that another) 
indictment for the same offence} 
was brought within the proper 
time. State v Tomlinson, 32) 
An indictment charging a per- 
son with disturbing “a religious 


assembly, commonly called a7. 


quarterly fheeting conference,” 
cannot be supported. State v 
Fisher, 11] 


the assembly had met “for di- 
vine worship,” “divine service,” 
religious worship or service,” 
or something of the same im- 
port. Ibid. 





where the assault is alleged to 
have been committed in some 


‘State v King, 
. The offence of riding or going 





county in this State, and the 


76 


that A. B. did construct and use 
a public gaming place in the 
town of H., in the county of H., 
at which a game of chance was 
played, and that the defendant, 
at the said town of H. did play 
at the said game, “and did then 
and there bet money with the 
said A. B. at and upon the said 
game” is not good. It does not 
sufficiently charge that the play- 
ing and betting by the defent 
ant were at any public gaming 
place. The words “then and 
there” have reference only to 
the time and to the venue, the 
county of H., and not to the 
public place of gaming before 
mentioned. Slate v Langford, 

354 
An indictment against an indi- 
vidual for permitting a public 
bridge to become ruinous, which 
he was bound to repair, must set 
forth how he became subjected 
to the duty of making repairs. 
All 


armed with unusual and dan- 
gerous weapons, to the terror of 
the people, is an offence at com- 
mon law, and is indictable in 
this State. State v Huntley, 

418 
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9. A man may carry a gun for any! 
lawful purpose of business or| 
amusement; but he cannot go) 
about with that or any other 
dangerous weapon, to terrify and 2 
alarm, and in such manner as 
naturally will terrify and alarm, 
a peaceful people. Jbid a 


TN DEX. 


ment against the sureties in the 
appeal bond for their debt and 
costs. Wilkings v Baughan, 

86 


2. Upon such an appeal, the debt- 


or is bound to appear in the Su- 
perior Court, as he originally 
was in the County Court. Ibid. 


10. Where the county is mention-3. Although the ca. sa. on which 


ed in the eaption, the last of the| 
words “then and there” in the 
body of the indictment will be) 
understood as referring to that) 
county. Stale v Bell, 506, 
11. Where there is but one statute, 
an indictment which concludes, 
against the form of the statutes, 
is bad, and, after conviction, 
judgment will be arrested. — 
Where there are more than one 


the debtor was arrested may 
have been defective, yet it is not 
competent for the sureties to the 
appeal bond to make that objec- 
tion after judgment had been 
rendered against the principal. 
Lbid 


JUDGMENT. 


statute, a concluison against the 1. An entry in a suit “dismissed 


form of the statute is also bad.| 
~ State v Sandy, 570, 


INSOLVENT DEBTORS. 


| 


. Adebtor, arrested upon a ca. 
sa., gives bond under the insol- 
vent debtor’s law for his appear-| 


ance at the County Court. On| 
his appearance, an issue of fraud) 
is made up; 
fraud and concealment alleged, 
and the court order the debtor to 


at the costs of the defendant,” 


‘jis not to be construed asa re- 


traxit, or a judgment upon the 
merits, so as to bar another ac- 
tion for the same cause. It is 
simply a judgment of discontin- 
uance, where the court erred in 
ordering the defendant to pay 
the costs, or where such order 
was made by consent of the 
parties. Bond v McNider, 440 


the jury find the.2. No judgment, buft one on a re- 


trazit or on the merits, will bar 
asubsequent action. Ibid. 


be imprisoned till he makes a/3. It is only in actions browght up- 


full disclosure of his effects — 
The debtor appeals irom this 
judgment, and gives bond and 
security for his ‘appeal. In the 
Superior Court the issue is again 
tried and found against the debt- 
or, but, upon being called, he 
fails to appear: Held that the 
plaintiffs are entitled to judg- 





on contract, that the court can 
render judgment for interest on 
the amount found by the jury. 
Ir other cases such a judgment 
is erroneous. Satterwhite v 
Carson, 549 


4. Though there be but one judg- 


ment in the court below, yet, 
where it consists of several dis- 








5. If a judgment against a defend- 


. Where a juror was challenged 


4. The jurors of the original veni- 
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tinct and independent parts, it 
may be reversed as to that part. 
wherein it is erroneous, and af. 


firmed for the remainder. Ibid. 


ant is reversed in this court as 


to part and affirmed as to the 
remainder, the defendart is en-| 
titled to his costs in this court.| 
Ibid. | 


1, 


JURORS. 


for cause, and it appeared that 
his wife was cousin to the pri- 





might not be formed from the 
panel without him, must be 
brought forward and challenged 
or taken, before the special veni- 
re or tales jurors can be resort- 
edto. Ibid. 


JUSTICES’ JUDGMENTS. 


Judicial proceedings before a 
justice of the peace, are conclu- 
sive in their effects—but they do 
not prove themselves, like re- 
cords—parol evidence may be 
introduced to prove that they 
are void. Carrollv McGee, 13 


soner’s former wife, who was2. Where there has been a trial on 


now dead, leaving no children, 
Held that this was no cause of| 
challenge, the affinity having 
ceased with her death. State v' 
Shaw, 532. 


- The improper allowing or dis-' 


allowing of a challenge is a) 
ground for a venire de novo, not 


a warrant before a justice, and 
the entry made by the justice 
may well stand either fora non- 
suit or a judgment on the mer- 
its, parol testimony to shew whe- 
ther the merits were passed up- 
on or not, is admissible. Jus- 
tice v Justice, ' 68 


as a matter of discretion in the3, Where a justice of the peace 


court, but of right to the party ; 
and is therefore a good founda- 
tion for a writ of error. Ibid. | 


3. The withdrawal of a juror from! 


the pannel by the court, without} 
sufficient cause, is in law, how- 
ever excusable the error, an ar- 
bitrary withdrawal, for which, 
the court has no authority.— 
Ibid. 


re constitute a distinct panel.— 
When that panel is perused—or 


has jurisdiction of the principal 
question, as on a contract to pay 
for certain articles, he also has 
the jurisdiction to determine ey- 
ery incidental question, as for 
instance, whether the condition 
upon which the contract was to 
be executed has been performed. 
Garrett v Shaw, 395 


LEGACIES. 


gone through with—without|l. Where a bequest is to the heirs 


forming a jury, any individual 
member thereof, who, upon the 
challenge of the State, has been 
set aside to see whether a jury 








of S. W. but that none of it 
should be sold but all kept until 
the said heirs should come of 
age orS. W. should die, held 
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that a payment by the executor 
to S. W. in his life-time, though 
he was poor and required the} 
property for the support of his| 
family, did not exhonerate the 
executor from his liability to the’ 
children of S. W. after the oc-| 
currence of the events mention- 
ed in the will. Wallis v Cow- 
ell, 323) 
2. The lapse of time will not help! 
the executor, when he admits he 


INDEX. 


entitled to it, it should be return- 
to the executor—Held that this 
was a sufficient assent to the 
legacy, it being afterwards de- 
termined that the claimant was 
entitled under the will to the 
legacy claimed. Ibid. 

See Devises. 


LIMITATIONS, STATUTES 


OF 


paid the legacy to the father, and 1. Proof that the defendant said at 


not the children; either as evi- 
dence of payment to the chil- 
dren, or abandonment or acqui- 
escence by them. Ibid. 


J. When a legacy is given to 
“ children” as a class, payable at 
a future time, any child, who 
ean entitle itself under the de- 2. 
scription at the lime when the 
fund is to be divided, may claim| 


‘a share thereof. Jbid. { 


. Where a testator bequeathed as, 
follows: “I lend to my daugh-) 


ter B. G. one negro woman and 
her increase that she may here- 
after have,” Aeld that this be-| 
quest was uot void for uncer- 
tainty, but that the legatee, in 
order to identify the woman, 
might shew that the testator 
had bequeathed all the negro 
women he had, except one, spe- 


cifically by name to other lega- 3. 


tees, and held that this one, not 
named in the will, passed under, 
this bequest. Lillard v Rey-| 
nolds, 366) 
. Where one, who claimed a spe- 
cific legacy, was permitted by) 
the executor to take it ito pos- 
session, upon an agreement that! 


one time “ be owed the plaintiff 
right smart of money,” and at 
auother, “he owed him the big- 
gest debt he owed to any per- 
son,” will not take a case out of 
the statute of limitations. Rai- 
ney v Link, 376 

Where A. undertook to go 
to Georgia, sell anegro of the 
plaintiff and collect his hire, and 
with the proceeds pay off, upon 
his return to this State, a cer- 
tain judgment, a right of action 
accrued to the plaintiff, as soon 
as A. returned to this State, and, 
instead of applying such pro- 
ceeds to the satisfaction of he 
judgment, appropriated them to 
hisown use; and of course the 
siatute of limitations began to 
run from that time. Baines v 
Williams, 481 
No excuse (teyond the excep- 
tions in the statute itself,) such 
as the deception of the defend- 
ant, &c. will in a court of law 
prevent the statute from run- 
ning. Ibid. 


LUNATIC. 


ifit should be decided he was not' The guardian of a lunatic cannot 
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bring an action of ejectment,2. What isa navigable stream in 


nor any other action at law, in) 
his own name, though the guar- 
dian of an infant may. Brooks 
v Brooks, 389) 

| 


this State does not depend upon 
the common law rule; but wa- 
ters, which are sufficient in fact 
to afford a common passage for 
the people in sea vessels, are to 


be taken as navigable. Ibid. 


MALICIOUS PROSECUTION. 
OFFICES. 


In an action for malicious prose- 


cution, those facts and cireum-1. The Legislature may, if they 


stances, and those alone, which) 
were known to the prosecutor at) 
the time he instituted the prose- 
cution, are to be considered in: 
determining whether he had 
probable cause. Any other facts, 
which may be established on the 
trial to prove the innocence of 
the person accused, are irrele- 


vant to the question of probda- 2. 


Swaim v Stafford, 
289 


ble cause. 


MARRIAGE. 

The act prohibiting marriages be- 
tween white persons and “ per- 
sens of color,” includes in the 
latter class all who are descend-| 
ed from negro ancestors to the, 
fourth generation inclusive, 


think proper, require any person 
appointed to an office in any 
manner prescribed by law to 
serve therein, under the pain of 
indictment or any other penal- 
ty. Butthere is no principle 
of the common law that renders 
such an offence criminal. State 
v McEntyre, 171 
A person, who undertakes an 
office, and is in office de facto, 
although not legally appointed 
thereto, is bound to perform all 
the duties, and liable for their 
omission, in the same manner, 
as if the appointment were 
strictly legal, and his right per- 
fect. Ibid. 


PARTITION. 


though one ancestor of each Where slaves on the petition of the 


generation may have been a 
white person. State v Watters, 
455, 


NAVIGABLE WATERS. 


. No person has a several or ex- 
clusive right of fishery in any 
navigable waters in this State. 
Collins v Benbury, 277, 


owners have been ordered to be 
sold for adivision, one who was 
no party to the partition but 
claimed by a lien, under an ex- 
ecution against one of the peti- 
tioners before the sale, has no 
right to apply to the court to 
have the share of such petition- 
er in the proceeds paid over to 
tohim. Harding in the mat- 
ter of, 320 
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PARTNERS. 


1. One partner cannot bind his 


co-partner by any contract, un- 
less it is in some way connected 
with the partnership business, 
or unless the act be adopted and| 
recognized by the co-partner, or 
unless it be a bill or the endorse-; 
ment of a note, which the par. 
ty taking it had good reason to 


believe was authorized by the 4. 


firm. Long v Carter, 238 


2, Before one partner or his repre- 
sentative can sue another part- 
ner at law, the settlement of the 
firm must be complete and a bal- 
Graham v Holt, 

300 


ance struck. 


PLEADING AND PRACTICE. 


because the action was_ not 
brought in the county where 
the offence was committed, must 


be brought forward by plea in6. 


abatement, and cannot be taken 
on the general issue. Killian 
Vv Fulbright, 9; 


2. When an order is made, in a 
suit pending in a court, that a7. 


notice shall issue to one of the 
parties, the Clerk is not bound) 
to issue such notice, unless it be 
applied for in behalf of the par- 
ty who obtained the order.— 
State v Wood, 23) 
. On motion for a judgment a- 
gainst the sureties in the bond 
of a debtor, given under the in- 
solventdebtor’s law. it was ob-| 
jected that the christian names! 





- 


of the plaintiffs, were not insert- 
ed in either the warrant, judg- 
ment or ca, sa. Held, that 
this was not a valid objection, 
as the imperfection was cured 
after judgment, by our Statute of 
Amendments, and the ca. sa. 
properly pursued the judgment, 
and gave the officer authority to 
make the arrest and take the 
bond. Wallv Jarratt, 42 
It was objected, secondly, that 
the bond was not made to the 
plaintiffs by their christian 
names. This objection also o- 
verruled, because the officer lit- 
erally pursued the statute in ta- 
king the bond, and the averment 
of the plaintiffs’ christian names 
in the motion, is equivalent toa 
similar averment in a declara- 
tion in debt on such a bond.— 


‘Ibid. 
1. An objection to the jurisdiction 5. 
of the court in a penal action,' 


It is not competent for a party 
to raise an objection, because of 
the admission of testimony of- 
fered by himself. Justice v 
Justice, 58 
A plea in abatement to the dis- 
ability of the lessor of the phain- 
tiff in ejectment is not a good 
plea. Rouche v Williamson, 
141 
Where the jury in a special 
verdict do not say that they find 
in one way or the other, accord- 
ing as the opinion of the court 
may be upon the law, the verdict 
is imperfect. State v Wallace, 
195 
Where a special verdict is im- 
perfect or bad, so that no judg- 
ment can be given thereon, the 
proper course is to direct a veni- 
redenovo. Ibid.. 





12. Where there are several de-| 
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9. A bond payable to A. B., Gov-| 
ernor of the State, for the use of} 
the State, goes to his successor 
in office, and may be sued upon 
in the name of such successor.' 
Governor v Welch, 249 
10. The plaintiff may enter a nol- 
le prosequi as to any of the de- 
fendants in an action upon con- 


tract, at any time before final 1. 


judgment, in the same manner 
he is permitted to do in an action 
ex delicto. Ibid. 
11. Where there were several de- 


court below, to have been stated 
only in reference to the objec- 
tions there raised, and will not 
grant a new trial, where an ex- 
ception, as to the total want of © 
evidence, does not appear to 
have been taken, either on the 
trial oron a motion for a new 
trial. Reed v Moore, 310 
Where matters might have been 
offered in evidence on the trial, 
but were not, they form no 
ground for granting a new trial. 
Ibid. 


fendants, and the process was!5. Where the damages recovered 


served upon a part only, and not 
run out to a pluries as to the, 
others, and a declaration accept- 
ed by those on avhom the pro- 
cess had been executed and 
pleas entered for them,and when 
the cause came on for trial the 
defendants insisted that it was 
discontinued, and “at the same 
time the plaintiff moved to enter 
a nolle prosequi as to those not! 
taken, which was granted; Held 


in the court below exceeded the 
damages laid in the writ and de- 
claration, and the variance was 
not discovered in that court but 
the defendant here insisted upon 
it on a motion in arrest of judg- 
ment, the court permitted the 
plaintiff to amend the record by 
striking out the excess of dam- 
ages in the verdict, upon his 
paying the costs of the appeal. 
Williamson v Canaday, 349 


that this prevented a discontinu- 16. The language of a judge in 


auce of the cause as to those on 
whom the process had been ex- 
eeuted. Ibid. 


fendants, and the process is exe- 
cuted on a part only and not 


his charge to a jury is to be read 
with reference to the evidence 
and the points disputed on the 
trial; and, of course, is to be 
construed with the context.— 
Statev Tilly, 424 


run out against the others, this 17. The refusal of the court to in- 


may amount to a discontinu-| 
ance, but after verdict the error 
is cured by the statute of Jeo 
fails. Jbid. 

13. Although it is erroneous to 
submit to the jury an enquiry of 
fact, as to which there is no ev- 
idence ; yet this court will sup- 
pose the evidence, as stated in 
the case brought up from the, 





- no error: 
18. A plea to the jurisdiction of 


struct the jury upon a supposed 
state of facts, which does not ap- 
pear on the evidence, constitutes 
Pollard v Teel, 470 


the Superior Court of W., which, 
after setting forth that the plain- 
tiff is not an inhabitant of the 
county of W. but is an inhabi- 
tant of the county of H., alleges 
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only “ that the defendant was an! 


inhabitant of the county of E. 
and not an inhabitant of any 
other county than the county of 
I.” is bad, because it does not 
expressly aver that the defend- 
ant did not reside in the county 
of W., but only states that fact 
in an argumentative way. Mose- 
ley v Hunter, 
19. A plea to the jurisdiction of 
the court properly concludes 
with the prayer, “ whether the 
court will or ought to take fur- 


ther cognizance of the plea a- 


foresaid’” Jiid. 

20. Where pleadings are not filed, 
no judgment will be entered in 
this court. 
son, 


See JupGmMeENtTs—APPrEALS— | 


RecoGnizance—RecorpDaRl. 


A 


POSSESSION. 


1. The declaration of a tenant in 
possession of a piece of land, 
that he claimed according to the 
boundaries of a patent, with 


which he cannot connect him-' 


self by a chain of title, is not 
admissible evidence for himself 


or those claiming under him, to 


shew that his constructive pos- 


session in law extended beyond) 


his ectual possession by cultiva- 
tion, fences &c. Bynum v 
Thompson, 


the whole tract described in the 
conveyance prima facie, and is 


Runyon v Ander- 
586, 


578, 
2. If one enters into land under a 
deed or will, the entry is into, 


INDEX. 


person has possession of a part, 
either actually or by virtue of 
the title. But when one enters 
on land, without any convey- 
auce, or other thing, to shew 
what he claims, his possession 
cannot by any presumption or 
implication be extended beyond 
h's occupation de facto. Ibid. 


543 3. Where one, under a partition of 


land made by an order of court 
according to the act of Assem- 
bly, takes actual possession of a 
part of the share allotted to him, 
his possession will be deemed to 
extend to the boundaries of the 
share so alloted, in the same 
manner as if he had taken pos- 
session under a deed. bid. 


PRESUMPTION. 


person who has acquired, by 
presumption of law, a right to 
pond water on another's land to 
a certain height, is not thereby 
entitled to increase the height of 
such pond, but, if he does, is li- 
able to the other in damages for 
theexcess, And it is incum- 
bent on him who claims the 
privilege to pond water, to shew 
that that privilege authorized 
him to pond the water as high 
as he now ponds it. Morris v 
Commander, 510 


Seer Possession. 


PROCESSIONING. 


so in reality, unless some other Under the processioning act, (Rev. 
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Stat. c. 91,) when one of the 
parties objects to the procession- 
er’s proceeding, the processioner 
must, in his return to the court, 
state “all the circumstances of 
the case,” as for instance, the na-' 
ture of the objection, the line or 


lines claimed by each party, 1. 


&c. If he does not, the report 


is invalid, and should be quash. 
Carpenter v Whitworth, 
204 


ed. 


RECOGNIZANOES. 


1. A sheriff has no right to take a 
recognizance to keep the peace 
from any person, arrested by) 
him fora breach of the peace, 


or committed to his custody by a2. 


court for want of sureties for 
keeping the peace. State v Hill, 
398 


2. A sheriff or other officer, when 3. 


he arrests, as he has a right to 
do, for a breach of the peace, or 
to prevent a breach of the peace, 
can only carry the offender be- 
fore a judge or justice of the 


peace, who may commit or bail 4. 


him, as if he had been arrested 
onawarrant. Jbid. | 
3. Regularly if a person be com- 
mitted by a court for want of 
sureties to keep the peace, and 
he afterwards become able to, 


give them, he should be taken 5. 


by habeas corpus before a judge, 
for the purpose of entering into! 
recognizance. And in our prac- 


recognizance to a justice of the 
peace. Ibid. 


RECORDARI. 


The writ of Recordari in our 
practice may be issued to bring 
up proceedings before a justice, 
alter judgment rendered, for ei- 
ther of two purposes. The one, 
and the most usual, is, to havea 
new trial of the merits, and this 
is in the nature of an appeal.— 
‘I'he other is for the purpose of 
reversing the judgment, because 
of error, and this is in the nature 
of a writ of error, or writ of 
false judgment. Leatherwood 
v Moody, 129 
One defendant cannot ask for a 
reversal of a joint judgment: a- 
gainst himself and another.— 
Ibid. 

When a recordari in the na- 
ture of a writ of false judgment 
has been sued out and the plaint 
rsturned, the petitioner or plain- 
tiff in the writ ought to assigu 
his errors. Ibid. 

If there be error in the proceed- 
ings, which does not appear on 
the plaint as recorded, the court, 
upon suggestion and a proper 
case nade, will by mandamus 
order the magistrate to record it 
more fully. Jbid. 

When no error is assigned or 
none appears, the proper course 
is to dismiss the recordari and 
award a procedendo. Ibid. 


tice the court generally, by con-6. Where the court orders the 


sent of the prosecuting officer, 
entrusts the power of taking the 


77 


case to be put on the trial dock- 
et, this is tantamount to a refu- 
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sal to dismiss the writ, and grant- 
ing a new trial. lid. 


ROADS. 





1. In a petition to turn or change) 
a public road, it must be alleged) 
that the new road is necessary. | 
or would be more useful to the, 
public—otherwise the petition) 
will be dismissed. Leath v| 
summers, 108, 
2. Fhe mere appointment of an) 
overseer and assignment of| 
hands to.a supposed road, by the) 
County Court, are not per se al 
judicial determination, that a) 
public road be laid out where! 
none before existed. Baker v 
Wilson, 168; 
3. Any inhabitant so assigned, 


when sued for the penalty in- L. 


curred for refusing to work on. 
such road, and the overseer in- -| 
dicted for not having the road) 
in order, may shew that in fact 
there is no such public road.— 
bid. 


| 


SET OFF. 


. Where a suit is brought by the 
admistrator of one intestate a- 
gainst the administrator of an- 
other intestate for a debt due} 
from the intestate of one to the) 
intestate of the other in their 
life-time, the detendant may set; 


off a debt that was due from the 1. 


plaintiff’s intestate to his intes-| 
tate. Barnardv Jordan, 268 
. Where a suit is brought against 
an administrator for a debt due; 
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by his intestate, he cannot set 
off a debt due to himself for 
goods of his intestate, which he, 
as administrator, sold to the 
plaintiff’s intestate. Ibid. 


. The rule is, if both parties must 


sue and be sued in their repre- 
sentative characters, then debts 
respectively due in those char- 
acters may be set against each 
other ; but where one of the 
parties must sue or be sued in 
his representative character, and 
the other may sue or be sued 
without naming him executor, 
then the debts, as being due in 
different rights, cannot be set a- 
gainst each other. Ibid. 


SHERIFFS. 


A sheriff, to whom a writ has 
been delivered, but who goes out 
of office before the return day of 
the writ, has no power to make 
a return on it, and therefore is 
not subject to an amercement 
for not doing so. McLin v 
Hardie, 407 


2. The sheriff is liable for a tres- 


pass committed by his deputy 

in seizing the property of A. un- 

der an execution against B.— 

Satterwhite vy Carson, 543 
See Execvurions. 


SLAVES. 


An overseer, from whom a 
slave is retreating against his or- 
ders, has no right to shoot him 
for the purpose of stopping him. 
Copeland v Parker, 513 
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2, A plaintiff has a right to recov- 
er damages for an injury donc 
bya defendant to his slave, 
while hired out, if the injury 
was unjustifiable and was of 
such a nature as impaired the} 
value after the term of hiring 
expired. Ibid. 


See EMANCIPATION. 


STATUTES. | 


615 
TOLL BRIDGES. 


1. Although the County Courts, 


in authorizing the erection of 
toll bridges, are required tolay 
uniform tolls ; yet the owner of 
a toll bridge is not obliged to 
eollect the same toll from every 
person. He may levy what he 
chooses from each person, keep- 
ing within the rates prescribed 
by the court, or relinquish it al- 
together. Saunders v Hatha- 
way, A402 


. All the acts passed at the same2. The County Court of Perqui- 


session of the legislature are to 
be considered as but one statute. 
State v Bell, 506 


. Therefore the Revised Statutes, 
passed at the session of the Le- 
gislature in 1836, constitute but, 
Ibid. 


one statute. 


TENANT AT WILL. 


. Where a person is put in pos- 
session of land by the owner 
without any agreement for rent, 
and with an express provision 
that he shall leave it whenever 
the owner may require him to 
do so, he is not a tenant from’ 
year to year, but strictly a ten-| 





ant at will, and is not entitled to 2. 


six months notice to quit. Hum- 
phries v Humphries, 362 
2. A right to emblements does not 
give a right to the possession or 
an estate in the lands, but only 
the privilege of ingress and e- 
gress, as far as necessary for due 
attention to the crop. Ibid. 





mons has the same power, un- 
der the private act of Assembly 
of 1888, c. 11, in relation to the 
toll bridge over Perquimons riv- 
er, at the town of Hertford, 
which by that act they were au- 
thorized to purchase. Ibid. 


TOWNS. 


Under the act, to “=incor- 
porate the town of Ruth- 
erfordton,” the election for 
town magistrate aud commis- 
sioners must be held by ‘the 
sheriff, or, at least, by a sworn 
deputy ; otherwise, it is void.— 
State v McEntyre, 171 
Under the act of Assembly of 
1840, c. 57, “to incorporate tlie 
town of Rutherfordton,” the per- 
sons elected town magistrate and 
commissioners, are not indicta- 
ble for refusing to accept the said 
office, even if duly elected.— 
The act contains no such pro- 
vision. Ibid. 


3. The commissioners of the town 
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of Beaufort have authority, by 
an act of Assembly, to make or- 
dinances for the removal of pub- 
lic nuisances, and also all such 
necessary rules as may tend to 
the{advantage{improvement and 
good government of the town, 
not inconsistent wilh the laws 
and constitution of the State.— 
Under this pawer, the commis- 
sioners had a legal and valid au- 
thority to pass an ordinance to 
this effect, “that every hog at 
large in the said town should be 
taken up and penned, and adver- 
tised to be sold on the third day, 
and unless the owner should 
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ber, held that although the de- 
fendant’s slaves took the timber 
and sawed it without or against 
his orders, or even by mistake, 
yet, if the lumber, when sawed, 
came to the defendant’s use ei- 
ther by being sold or otherwise 
appropriated to his benefit, how- 
ever innocently on his pert, this 
was a conversion, and the plain- 
tiff was entitled to recover the 
value of the timber in this ac- 
tion. Lee v McKay, 29 


USURY. 


pay the charge for taking upl. To avoid a security as usuri- 


such hog, and if a sale is effect- 
ed, the money arising therefrom, 
after paying the charges, will be 
paid over to the owner of such 
hog.” Hellen v Noe, 493 


TRESPASS. 


Where two persons cultivated a 
crop of corn in a field, to which 
each claimed, but neither had a2. If a loan be made in silver, and 


title, and of which neither had 
the actual possession, and one 
of them afterwards gathered the 
corn, piled it in heaps, and left 
it for a week, he did not thereby 
acquire such an exclusive pos- 
session of the corn as enabled 


ous, you must shew that the a- 
greement was illegal from its 
origin. If the taking of usuri- 
ous interest be co-temporaneous 
with the making of the bond, 
or in the contemplation of the 
parties, the security will be void, 
although no usury appears on 
the face of it. Rhodesv Ful- 
lenwider, 415 


the bond to secure it is made, 
by a bona fide agreement, pay- 
able ip current bank notes, it is 
not usurious to include in the 
bond for such loan the difference 
in value between such notes 
and the silver loaned. Jbid. 


him to maintain an action a-3. Where a Bank of this State a- 


gainst the other for removing it. 
Mc Gahey v Moore, 35 
See Suerirr. 


TROVER. 


In an action of Trover for lum- 


greed to lend to an individual 
notes of a Virginia Bank, which 
were at a depreciation in the 
market, below both specie and 
the notes of the Bank in this 
State, and the borrower was to 
give his note at ninety days, to 
be discounted by the Bank, and 
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to be paid in specie or in the! 
notes of the Bank making the 


» * 


G17 


William. * 
349 


the sale of a chattel. 
son v Canaday, 


loan ; held that the note given3. Where in an action fora breach" 


in pursuance of this agreement! 
was void for usury though the’ 
borrower stated at the time that 
he could make the Virginia) 
notes answer his purpose in the| 
payment of his debts to others. 
Ehringhaus v Ford, 522 
. Usury consists in the unlawful 
gain, beyond the rate of six per 
cent., taken or reserved by the 
lender, and notin the actual or 
contingent loss sustained by the) 
borrower. The proper subject 
of enquiry is, what is the lender 
to receive, and not always what 
the borrower is to pay, for the 
forbearance. Ibid. 


4. 


WARRANTY. 
. In an action for a breach.on a 
warranty that a slave is of 
“sound mind,” it is not necessa- 
ry for the plaintiff to shew that 
the slave was an idiot or a lu- 
natic at the time of the warranty. 
It is sufficient to shew that he 
had been a lunatic, though in al 
lucid interval at the time of the 
warranty, and his insanity af- 
terwards returned ; or to shew, 
that he was of so weak an un- 
derstanding and possessed so 
dim a reason, as to be unable to 
comprehend the ordinary labors 
of a slave and perform them 
with the expertness that is com- 
mon to his class. Sloan v Wil- 
liford, 307 
2. ‘The principal is bound by a 
warranty made by his agent in 





of a warranty, that aslave was 
sound at the time of his sale by 
the defendant to the plaintiff, it 
appeared that he had taken the 
infection of the small pox, of 
which disease he soon afterwards 
. died— Held that it was not error 
in the Judge to tell the jury that 
they might take the price given 
for the slave as a measure of 
their damages, there being no 
objection taken to this instruc- 
tion on the trial, the slave hav- 
irg been a total loss to the plain- 
tiff and the price, without any 
evidence to the contrary, being 
considered the market value of 
theslave. bid. 

Nor was it error in the Judge 
to inform the jury thatin such 
a case they might include, in 
their assessment of damages, in- 
terest on the principal sum.— 
Ibid. 


WILLS. 


. Courts of probate are not, like 


courts of law, under an abso- 
lute inability to reform ther judg- 
ments after they have been ren- 
dered; and therefore applica- 
tion for relief against any of 
their judgments, may be made 
to courts in which they were 
rendered. Edwards v Edwards, 

82 


2. But when the sentence of such 


a court has been regularly pro- 
n ounced, it will not be set aside 
or vacated, except under such 





circumstances as would induce 
a court of equity to order a 
judgment at law to be set aside, 
and the matter to be re-tried.— 
Ibid. 


INDEX. 


vénience and not from any hes- 
itancy as to the dispositions he 
wished to make, or any desire to 
make changes therein, the paper 
writing isa good will. Ibid. 


. "Where a will was offered by the. A general probate of a will, 


executor for probate in th 

County Court, and a caveat en- 
tered, and the jury found in fa- 
vor of the caveators, upon whith 
the executor was about to ap- 
peal, but declined to do so upon, 
the assurance of the caveators, 
that if the widow of the testator, 
did not assent to certain terms 
they proposed, the verdict might 
be set aside and a newtrial had, 


containing dispositions of realty 
as well as personalty, is presum- 
ed, if on its face the will pur- 
ports to have been executed 
with the ceremonies necessary 
to pass lands, and unless some- 
thing is shewn to remove the 
presumption, to have been a 
probate of it both as to real and 
personal property. Morgan v 
Bass, 243 


and the widow refused her as-7. And in the case of an unattest- 


sent to these terms: Held, upon 
the petition of the widow, that 
the sentence of the County Court 
against the will should be re- 
voked, and the will re-propoun- 
ded for probate. Ibid. 

By the ecclesiastical law of En- 
gland, and under our law before 
the act of 1840, a paper writing 
purporting to be the last will of 
a decedent, which it was proved| 
he declared to contain his wishes 





ed will which may pass realty, 
if in the testator’s hand-writing, 
&c. (according to the act, Rey. 
St. c. 122, s. 1,) when it appears 
from the record that the will was 
proved both as to real and per- 
sonal estate, it must be intended 
that all the requirements to 
render an unattested will effec- 
tual for the devise of lands, had 
been shewn to the satisfaction 
of the court. Ibid. 


as to the disposition of his pro-\8. But from a general probate of 


perty, but which he was pre 
vented from either signing, pub-| 
lishing, or having attested by the} 


sudden visitation of God. was a9. 


good will as to personaity.—| 
Gaskins v Gaskins, 158 
. And though some short time 
may elapse between the period, 
when it was in his power to have 
execuled formally such paper 
writing, and that when he was 
incapacitated by the visitation 
of providence, yet if such de. 
lay proceeded merely from con-| 





an unattested instrument as a 
will, such a legal inference does 
notarise. Ibid. 

An instrument, which has once 
been proved as a will of person- 
alty, may be subsequently pro- 
pounded as a will of real estate. 
Ibid. 


10. When a will is found among a 


deceased person’s papers, imme- 
diately after his death, in a mu- 
tilated condition, the presump- 
tion of law is, that the act of 
mutilation was done by him in 
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his life-time, and for the purpose 
of revocation. Bennett v Sher- 
rod, 303 
11, The same presumption arises, 
where the repository of the will 


the will was mutilated. Ibid.” a 
y .F 
WITNESS. - * + 


, " 
1. Where a witness alleges tHat ° 


was equally accessible to a stran- 
ger and to the deceased in the 
life time of the latter. Ibid. 

12. But no such presumption a- 
rises; but rather the contrary is 
to.be inferred, when the will is 





he was unable to attend court, 
this inability must be decided by 


reference to the modes of travel- » 


ling, which are in use in the 
community. llerv Roberts, 
il 


not found mutilated until two. If modes of conveyances to 


days after the death of the testa- 
tor—when in the meantime it 
has been under the control or in 
the custody of one interested to 
defeat it, and who refused, when 
it was first demanded, to produce 
it, and did not then allege that 





the court, which are not im- 
practicable, exist, and nothing 
is shewn, on the part of the per- 
son summoned, that these were 
not within his power, his non- 
attendance cannot be attributed 
to inability. bid. 





